The TEACH Act and Distance Education 03/15/2012

Key Points

1. The Technology, Education, and Copyright Harmonization (TEACH) Act was passed by
Congress in November 2002 as an amendment to the face-to-face performance and
display exemption of federal copyright law (sections 110(2) and 112).

2. This Act updates the older distance education statute to include instruction via digital
networks so that instructors may have greater freedom to use copyrighted works in
teaching without having to obtain permission from copyright owners.

3. The TEACH Act is complex and includes numerous requirements, and is only one of
several options available to instructors when using copyrighted works in their courses.

4. The Act primarily facilitates distance learning by expanding the copyright exemption for
instruction. Changes resulting from the TEACH Act include:

a. Expanding the range of allowable works in distance education settings.

b. Permits the performance or display of complete non-dramatic literary or
musical works, such as the reading of a poem or short story, or listening to
music other than opera or musicals.

c. Showing films or videos is still restricted to limited portions.

Expands the permissible receiving locations for distance education beyond
classrooms or computer labs.

5. Duties and requirements for instructors:

a. Use of digital materials must be part of "mediated instructional activities."

b. Digital materials must be the same type of materials that an instructor would
use as a part of a classroom session.

c. Digital materials must be directly related to the content of the course.
Ancillary works that might be viewed or listened to outside of class are not
included under the exemption.

e. Permits digitizing analog works as long as the works are not already available in
digital form.

f. Commercial works marketed for the educational market, such as electronic
texts or workbooks, cannot be used under the TEACH Act exemption, and paper
versions of these works cannot be digitized.

g. Inorder to retain the protection offered by the TEACH Act, all materials used in
the course must be legally obtained.

6. Institutional requirements:

a. The benefits of the TEACH Act apply only to accredited non-profit educational
institutions or government bodies.

b. The institution must have policies regarding copyright, and must disseminate
copyright information and promote copyright compliance.

c. The Institution must also provide notice to students that course materials may
be copyright protected.

7. Information technology requirements:

a. The Institution should limit the transmissions to students enrolled in the
particular course to the extent technologically feasible.
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b. The TEACH Act allows temporary storage of copyrighted material on a server to
facilitate asynchronous teaching situations.

8. The following actions are allowed under the TEACH ACT:

a. Display (showing of a copy) of any work in an amount analogous to a physical
classroom setting.

b. Performance of nondramatic literary works.

Performance of nondramatic musical works.

d. Performance of "reasonable and limited" portions of other types of work (other
than nondramatic literary or musical work) EXCEPT digital educational works.
Distance-education students may receive transmissions at any location.

f. Retention of content and distant student access for the length of a "class
session."

g. Copying and storage for a limited time or necessary for digital transmission to
students.

h. Digitization of portions of analog works if no digital version is available or if
digital version is not in an accessible form.

9. The following are NOT allowed under the TEACH Act:

a. Works that are marketed "primarily for performance or display as part of
mediated instructional activities transmitted via digital networks" (commercially
available digital educational materials)

b. Unlawful copies of copyrighted works under the U.S. Copyright Law, if the
institution "knew or had reason to believe" that they were not lawfully made
and acquired.

o

Additional Resources

e The TEACH Toolkit: An Online Resource for Understanding Copyright and Distance
Education. North Carolina State University, Office of the Provost, Copyright
Administration site. 2009.

e Know Your Copy Rights - Resources for Teaching Faculty: Uses in the Online
Classroom/Course Management System. FAQ from the Association of Research
Libraries. 2007.

e Guide to the TEACH Act. University System of Georgia. 2009.

e The TEACH Act. Overview of the 2002 law from the Office of General Council, University
of Texas System. Includes the TEACH Act Checklist.

e TEACH Act Comparison Chart by Laura Gasaway. A comparative analysis of issues
between the previous law and the TEACH Act; contrasts new and old Sections 110(2)
with "classroom exemption" for face-to-face instruction. 2002.

e Distance Education and the TEACH Act. From the American Library Association. 2003.

e TEACH ACT and some Frequently Asked Questions prepared by Kenny Crews. From the
American Library Association. 2003.

e University of Maryland University College. Distance Education and TEACH Act
Resources.

Direct Questions and Comments to: Roger Weaver, Institutional Repository & Digital Collections
Librarian, C. L. Wilson Library, weaverjr@mst.edu, 573-341-4221
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This form is for your own use and is intended as an aid in determining if the TEACH Act is applicable to
the work being considered. We suggest that you complete and retain a copy of this form in connection
with each copyrighted work considered for your distance education course.

Name:

Institution:

Project:

Date:

Prepared by:

The “Technology, Education, and Copyright Harmonization Act,” better known as the “TEACH Act,” is
designed to provide educators more opportunity for the use of copyrighted works in distance education
programs while still offering adequate copyright protection to those works. In order to qualify for these
further possibilities, educators must meet several requirements. As the responsibilities of the TEACH Act
will most likely fall upon different entities within any one educational institution, this checklist should be
used as an aid to organize and ensure compliance with the TEACH Act for each copyrighted work.
Remember, all requirements must be satisfied in order not to violate the law. For a more detailed
explanation of any one requirement, click the “Explanatory Note” following each item. The principal text
of the TEACH Act is enacted as Section 110(2) of the U.S. Copyright Act (available at: http://
www.copyright.gov/title17/).

Keep in mind that if your project does not fit within the conditions of the TEACH Act, you have choices.
Your use may be within “fair use” or another copyright exception, or you may secure permission from
the copyright owner.

I. TEACH Act requirements that will likely fall within the role of the Instructor:

[ The work transmitted is one of the following:
e A performance of a nondramatic literary work; or

e A performance of a nondramatic musical work; or

¢ A performance of any other work, including dramatic works and audiovisual works, but
only in “reasonable and limited portions”; or
e Adisplay in an amount comparable to that which is typically displayed in the course of

. . 1
a live classroom session.

[The work is not marketed primarily for performance or display as part of a digitally transmitted
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mediated instructional activity.

[ The work to be used is not a textbook, course pack, or other material in any media which is
typically purchased or acquired by students for their independent use and retention. >

[ The performance or display is:
eMade by, at the direction of, or under the actual supervision of an instructor “as integral

part of a class session offered as a regular part of the systematic, mediate instructional
activities” of the educational institution; and

o|s directly related and of material assistance to the teaching content of the
transmission; and

e|s an integral part of a class session offered as a regular part of the “systematic, mediated
instructional activities” of the educational institution. *

[ The institution does not know or have reason to believe that the copy of the work to be
transmitted was not lawfully made or acquired. °

[ If the work to be used has to be converted from print or another analog version to digital
format:
eThe amount of the work converted is no greater than the amount that can lawfully be
used for the course; and
eThere is no digital version of the work is available to the institution or the digital version

available to the institution has technological protection that prevents its lawful use for

the course. °

Il. TEACH Act requirements that will likely fall within the role of the Institution:

[d The institution for which the work is transmitted is an accredited nonprofit educational
institution. ’

[ The institution has instituted policies regarding copyright. ®

[d The institution has provided information materials to faculty, students, and relevant staff

members that describe and promote US copyright laws. °

[ The institution has provided notice to students that materials used in connection with the

course may be subject to copyright protection. *

[ The transmission of the content is made “solely for . . . students officially enrolled in the course

for which the transmission is made.” ™

Il. TEACH Act requirements that will likely fall within the role of the Information Technology Officials:
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[d Technological measures have been taken to reasonably prevent both:
¢ Retention of the work in accessible form by students for longer than the class session; and

¢ Unauthorized further dissemination of the work in accessible form by such recipients to
others. 2

[ The institution has not engaged in conduct that could reasonably be expected to interfere
with technological measures used by copyright owners to prevent retention or dissemination

of their works.

[d The work is stored on a system or network in a manner that is ordinarily not accessible to

anyone other than anticipated recipients. ™

[ The copy of the work will only be maintained on the system or network in a manner ordinarily
accessible for a period that is reasonably necessary to facilitate the transmissions for which it
was made. *°

[d Any copies made for the purpose of transmitting the work are retained and solely used by the
institution. '

Explanatory Notes

1. Previous law permitted displays of any type of work, but allowed performances of only “nondramatic
literary works” and “nondramatic musical works.” Many dramatic works were excluded from distance
education, as were performances of audiovisual materials and sound recordings. The law was
problematic at best. The TEACH Act expands upon existing law in these several important ways.

2. The prohibition on the use of works that are marketed “primarily for performance or display as part
of mediated instructional activities transmitted via digital networks” is clearly intended to protect the
market for commercially available educational materials. For example, specific materials are available
through an online database, or marketed in a format that may be delivered for educational purposes
through "digital" systems, the TEACH Act generally steers users to those sources, rather than allowing
educators to digitize the upload their own copies.

3. One purpose of the law is to prevent an instructor from including, in a digital transmission, copies of
materials that are specifically marketed for and meant to be used by students outside of the classroom
in the traditional teaching model. The provision is clearly intended to protect the market for materials
designed to serve the educational marketplace. Not entirely clear is the treatment of other materials
that might ordinarily constitute handouts in class or reserves in the library. However, the general
provision allowing displays of materials in a quantity similar to that which would be displayed in the live
classroom setting (“mediated instructional activity”) would suggest that occasional, brief handouts—
perhaps including entire short works—may be permitted in distance education, while reserves and
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other outside reading may not be proper materials to scan and display under the auspices of this

statute.

4. The statute calls for the instructor’s participation in the planning and conduct of the distance
education program and the educational experience as transmitted. These requirements share a
common objective: to assure that the instructor is ultimately in charge of the uses of copyrighted
works and that the materials serve educational pursuits and are not for entertainment or any other
purpose.

5. Performances or displays given by means of copies “not lawfully made and acquired” under the U.S.
Copyright Act are prohibited if the educational institution “knew or had reason to believe” that they

were not lawfully made and acquired.

6. The TEACH Act allows the conversion of materials from analog into digital formats, under the
following circumstances: the amount that may be converted is limited to the amount of appropriate
works that may be performed or displayed and a digital version of the work is not “available to the
institution,” or a digital version is available, but it is secured behind technological protection measures
that prevent its availability for performing or displaying in the distance-education program. These
requirements generally mean that educators must take two steps before digitizing an analog work. First,
they need to confirm that the exact material converted to digital format is within the scope of materials
and “portion” limitations permitted under the new law. Second, educators need to check for digital
versions of the work available from alternative sources and assess the implications of access restrictions,
if any.

7. The benefits of the TEACH Act apply only to a “government body or an accredited nonprofit
educational institution.” In the case of post-secondary education, an “accredited” institution is “as
determined by a regional or national accrediting agency recognized by the Council on Higher Education
Accreditation or the United States Department of Education.” Elementary and secondary schools “shall
be as recognized by the applicable state certification or licensing procedures.” Most familiar educational
institutions will meet this requirement.

8. The educational institution must “institute policies regarding copyright,” although the language does
not detail the content of those policies. The implication from the context of the statute, and from the
next requirement about “copyright information,” suggests that the policies would specify the standards
educators and others will follow when incorporating copyrighted works into distance education. For
most educational institutions, policy development is a complicated process, involving lengthy
deliberations and multiple levels of review and approval. Such formal policymaking might be preferable,
but informal procedural standards that effectively guide relevant activities may well satisfy the statutory
requirement.

9. The institution must “provide informational materials” regarding copyright, and in this instance the
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language specifies that the materials must “accurately describe, and promote compliance with, the laws
of United States relating to copyright.” These materials must be provided to “faculty, students, and

relevant staff members.”

10. In addition to the general distribution of informational materials, the statute further specifies
that the institution must provide “notice to students that materials used in connection with the
course may be subject to copyright protection.” While the information materials described in the
previous section appear to be more substantive resources detailing various aspects of copyright law,
the “notice” to students may be a brief statement simply alerting the reader to copyright

implications.

11. The law requires that the transmission be “solely for students officially enrolled in the course for
which the transmission is made.” Thus, it should not be broadcast for other purposes, such as promoting
the college or university, generally edifying the public, or sharing the materials with colleagues at other

institutions.

12. While the transmission of distance education content may be conducted by diverse technological
means, an institution deploying “digital transmissions” must apply technical measures to prevent
“retention of the work in accessible form by recipients of the transmission . . . for longer than the class
session.” Also, in the case of “digital transmissions,” the institution must apply “technological

measures” to prevent recipients of the content from engaging in “unauthorized further dissemination of
the work in accessible form.” Both of these restrictions address concerns from copyright owners that

students might receive, store, and share the copyrighted content.

13. If the content transmitted through “digital transmissions” includes restrictive codes or other
embedded “management systems” to regulate storage or dissemination of the works, the institution
may not “engage in conduct that could reasonably be expected to interfere with [such] technological
measures.” While the law does not explicitly impose an affirmative duty on educational institutions,
each institution may well review any technological systems to assure that systems for delivery of
distance education do not interrupt digital rights management code or other technological measures
used by copyright owners.

14. The transmission of content must be made “solely for . . . students officially enrolled in the course
for which the transmission is made.” In addition, the law also requires that the transmission be "for"
only these specific students. Thus, it should not be broadcast for other purposes, such as promoting the
college or university, generally edifying the public, or sharing the materials with colleagues at other
institutions. The new law also calls upon the institution to limit the transmission to students enrolled in
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the particular course “to the extent technologically feasible.” Therefore, the institution may need to
create a system that permits access only by students registered for that specific class. As a practical
matter, the statute may lead educational institutions to implement technological access controls that
are linked to enrollment records available from the registrar's office.

15. The statute explicitly exonerates educational institutions from liability that may result from most
“transient or temporary storage of material.” On the other hand, the statute does not allow anyone to
maintain the copyrighted content “on the system or network” for availability to the students “for a
longer period than is reasonably necessary to facilitate the transmissions for which it was made.”

16. Congress seems to have envisioned distance education as a process within a specified time period,
and the content may thereafter be placed in storage and outside the reach of students. The institution
may, however, retrieve that content for future uses consistent with the new law.

This document is an adaptation of a checklist created by the Copyright Advisory Office at Columbia

University. For further information and updates, visit http://copyright.columbia.edu.
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